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IN THE MATTER OT THE GENEML
DETER}4INATION OF THE RIGHTS
TO THE USE OF ALL THE WATER,
BOTH SURFACB AND UNDERGBOUND,
I^IITHIN THE DMINAGE AREA OF
THE UINTAH BASIN.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

IN AND FOR DUCHESNE COUNTY, STATE OF UTAH

)
)
)
)
)
)
)

STATEI'TENT OF
POINTS AND
AUTHORITIES

civil No . S O7 0

POINT I
THE UNITED STATES IS A PARTY TO THIS SUIT

AND IS STIBJECT TO THE JURISDICTION
OF THE STATE COURT

THE uNrrED STATES oF Al,rERrcA is a parry ro rhis
statutory proceeding for the d.etermination of water rights.
rt has fil-ed many water users' claims, including claim No.

1239 covering the appropriation of water for conveyance

through the Duchesne Feeder canal for storage in Midview
Reservoir, an essential part of the Midview Exchange.

It was held in the case of In re Green River

, that the United States
was subject to the jurisdiction of the state District court
and that such court had jurisdiction of the subject matter of
the suit. rt will be noted that this decision long preceded

the important decisions of the united states supreme court in
the case of lgrred stares v. Dfutlict courr in and for Ehe

counlv of Eagle, (197L), 401 u. s. 520, 28 L Ed zd., 27g, and

L976) 424 u.s. 800, 47 L Ed 2d, 4g3. These cases held rhar
the united sEates, by the Mccarron Act, 43 uscA sec 666, had

consented to be sued in suits for the general adjudication of
water rights, and that the united states could be sued in Ehe

State courts. The latter ease held that Indian Reserve h/acer

rights could be determined in the state courts subject to re-
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view under certain circuurstances by the supreme court of the
United States.

POINT II
THE UNITED STATES, AS A PARTY, MUST ASSERTL OF ITS CLAIMS TO UINTAH BASIN WATER

rf, as positively determined by the above cited cases,
the United States is a party subject Eo the jurisdiccion of this
court, it is bound, like any other water user, to make statements
of al-l of its claims to uintah Basin water. rt necessarily
foLlows that the United States is subject Lo the provisions of
Chapter 4, Title 73, UCA 1953, like any other hraLer user.

sectlon 73-4-5 requires each person to file in the
office of the clerk of the district court a statement of its
claims. It provides:

'Statements by Claiurants. pach person claiminga right to use- any water of such river system orwater source shaLl, _within ninety days a-f ter the
cornpreted service of the notice irr cbmpletion of
servel_presc{lbed by secrion 73-4-3 heieof, file inthe office of the clerk of the district courE a
statement in writing which shal1 be signed andverified by the oath of the claimant, rnd shallinclude as near as -may be the following. The name
and^post- office address of the- person ilaking theelaim; the nature of the use on'which the ciaim ofappropriation is based; the flow of water used in
cubic -feet per s_econd or the quantity of water
stored in acre-feet, and the dirne duling which it
has been used each year; the name of thE stream orother source from which the water is diverted, thepoint on such stream or source where the rvater isdivertgd, apd the nature of the diverting works; thedate when the first work for diverting t6e water !,ras
begun, and the nature of such work; tiie date when
the water Lras first used, the flow in cubic feet peir
second or.the -quantity of vrater stored in acre-feit,
and the time during which the water was used thefirst year;, and the place and manner of present use;and such other facts as will cLearly define the ex-tent and nature of the appropriation claimed, or as
may be required by the bLank- form which shall be
furnished by the state engineer under the directionof the court

section 73-4-9 provides that the faiLure ro file
claims shall result in forfeiture of water rights. rt provides

in part as follows:

Relief. "The filing of each statemenr by a
claimant shal1 be considered notice to all persons
of the claim of the party making the same, and any
person fail"ing to make and deliver such statement
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of claim to the clerk of the court wlthin the timeprescribed by law shall be forever barred and
estopped from subsequ-ently_asserting any rights,and shaIl be heLd to have- forfeired"all- rigfits-iothe use of the water theretofore claimed ui ti*...."
The abstract of water rights attached to the affidavits

indicates on the lefc side the numbers of the water users claim
filed in this suit. This shows numerous rights craimed by the
United States acting by and through the Bureau of Indian Affairs
for which no hTater users' claim numbers in Lhis suit are indicated
It is aPparent from an examination of the file in this case that
the United States has del-iberareLy refrained from filing claims
because its attorneys and officers did not, prior to the supreme

court decisions above cited, beLieve that it could be sued in a

state court for determination of (1) reserved r^rater rights and

(2) Indian v/aEer rights.

POINT III
IT ['S THE PURPOSE AND INTENT OF THE STATUTE TO

TO PROVIDE FOR THE DETERMINATION
OF ALL, WATER RIGHTS IN THE SOURCE

It is apparent that Chapter 4 of Title 73, UCA, is
intended to set up a procedure,for the determination of al1 water
rights in a water source.

The following is quoted from rn re Bear River Drairage
are|, (L954), utah 2d 20g, 27L P 2d, g46.

"Thg purpose- of the statutory procedure,
Ch. 4, Title 73, U.C.A. 1953, for'rLe determina-tion of water rights is to prevent piecerneal
litigation or a multiplicity of suita and roprovide,a means of determining all rights in
one action. once the determination hls commencedthe statute provides that notice shall be sentto all water claimants known to the State Engi-neer, that !h.y shall be served with sr:rnmonsl.that all other parties shall be served by publica-tion of summons, that they all shalf fila water
claims within a stated period, the claims rhem-selves standing in ttrq place of pleadings. Thestatute further provides: "Any person failing to
make and deliver such sLatemenl ilr claim to tfreclerk of the court within the time prescribed by
1aw shall be forever barred and estopped from
subsequently asserting any right and- 3ha1l be
held to have forfeited all righrs ro rhe use of
the water theretofore claimed-by him.,'

See also, Smith v. District Court, (1927, 69 Utgh

256 P. 539.493
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POINT IV

THE UNITED STATES, A TRUSTEE FOR TITE INDIANS
AND THE UTE INDIAN TRIBE ARE BOUND BY THE

THREE-ACRE FOOT LIMITATIQN IN THE FEDEML DECREE
AND THE STATE ENGINEERS CERTIFICATES

The affidavit atcached to the motion for an order
requiring the United states and the ute rndian Tribe to file
claims with the clerk of the above-entitled Court as required
by section 73-4-5, shows that the Midview Exchange provides

for the diversion of Duchesne River water for storage in Mid-

view Reservoir. This water so stored is released to satisfy
Lake Fork decreed rights which, by the Federal courr decree,

are lirnited to three-acre-feet per acre. As indicated in the

affidavit, if the three-acre-feet per acre limitation is dis-
regarded and more water is di,verted in violation of the decree.

it will be disastrous to the moving parties whose water rights
are subordinate to those of the United States for the benefit
of the Indians.

CONCLUSION

The United States is a party to rhis starurory adjudi-

cati.on of Uintah Basin drai.nage water rights and is subject to

the s,tate law as to procedure just the same as any other vTater

right owrrer. ft, 3s Trustee for the Indians, must file its
claims or be subjecE to the forfeiture provisions of Section

73-4-5 the same as any other water user, An examination of the

tabulation of \,rater rights clearly shows that no claims have

been filed by the United States acting by and through the Bureau

of Indian Affai:is.

DATED this 6th day of April, 1981.

SKEE}I AND SKEEN

Byt \ \_
Attorneys for Petitioners
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